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QUESTIONS PRESENTED

1. Whether a State or state agency is a “person” subject
to liability under the False Claims Act (FCA), 31 U.S.C. 3729
et seq.

2. Whether a qui tam suit under the FCA against a State
or state agency is barred by the Eleventh Amendment.
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CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED
The Property Clause of the United States Constitution,
Article IV, Section 3, Clause 2; the Eleventh Amendment to
the United States Constitution; and pertinent provisions of
Sections 3729 and 3730 of Title 31, United States Code, are
reproduced as an appendix to this brief.

STATEMENT

1. The False Claims Act (FCA or Act), 31 U.S.C. 3729 et
seq., “is used as the primary vehicle by the Government for
recouping losses suffered through fraud.” H.R. Rep. No.
660, 99th Cong., 2d Sess. 18 (1986). The FCA was enacted in
1863 (see Act of Mar. 2, 1863 (1863 Act), ch. 67, 12 Stat. 696),
and “was originally aimed principally at stopping the mas-
sive frauds perpetrated by large contractors during the Civil
War,” United States v. Bornstein, 423 U.S. 303, 309 (1976).
In addition, Congress had before it substantial evidence “of
fraud by state officials in the procurement of military sup-
plies for state troops, the costs of which were ultimately
borne by the United States.” Pet. App. 25; see id. at 25-26
(discussing H.R. Rep. No. 2, 37th Cong., 2d Sess. Pt. ii-a
(1862)). The 1863 Act provided that “any person not in the
military” who submitted a false or fraudulent claim for
payment by the United States government would “forfeit
and pay to the United States the sum of two thousand
dollars, and, in addition, double the amount of damages
which the United States may have sustained.” § 3, 12 Stat.
698.

The 1863 Act further provided that a suit to recover the
statutory forfeiture “may be brought and carried on by any
person, as well for himself as for the United States; the same
shall be at the sole cost and charge of such person, and shall
be in the name of the United States.” § 4, 12 Stat. 698. If the
suit resulted in a monetary recovery, the award was divided
evenly between the private plaintiff and the United States.
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§ 6, 12 Stat. 698. In authorizing suits by private parties
(known as relators) to collect the statutory forfeitures, the
1863 Act employed a venerable mode of procedure commonly
referred to as a qui tam action.!

The Act was amended in 1943 to preclude “parasitical” qui
tam actions derived from information in the government’s
possession; to authorize the government to take over the
prosecution of qui tam suits; and to reduce the relator’s
share of any recovery that such actions produced.> Except

1 The term “qui tam” is an abbreviation for the Latin phrase “qui

tam pro domino rege quam pro se ipso in hac parte sequitur,” which
means “who brings the action for the King as well as for himself.” United
States ex rel. Stillwell v. Hughes Helicopters, Inc., 714 F. Supp. 1084, 1086
n.1 (C.D. Cal. 1989). Blackstone explained:

[M]ore usually, these forfeitures created by statute are given at large,
to any common informer; or, in other words, to any such person or
persons as will sue for the same: and hence such actions are called
popular actions, because they are given to the people in general.
Sometimes one part is given to the king, to the poor, or to some public
use, and the other part to the informer or prosecutor; and then the
suit is called a qui tam action, because it is brought by a person “qui
tam pro domino rege, &c, quam pro seipso in hac parte sequitur.” If
the king therefore himself commences this suit, he shall have the
whole forfeiture. But if any one hath begun a qui tam, or popular
action, no other person can pursue it; and the verdict passed upon the
defendant in the first suit is a bar to all others, and conclusive even to
the king himself.

3 William Blackstone, Commentaries on the Laws of England *160
(footnotes omitted).

2 In United States ex rel. Marcus v. Hess, 317 U.S. 537, 545-548
(1943), this Court held that a qui tam suit under the FCA could go forward
even if the allegations in the complaint were derived entirely from a
criminal indictment filed by the government in a related case. Congress
amended the Act shortly thereafter to preclude qui tam suits “based upon
evidence or information in the possession of the United States, or any
agency, officer or employee thereof, at the time such suit was brought.”
Act of Dec. 23, 1943, ch. 377, § 1, 57 Stat. 609; 31 U.S.C. 232(C) (1946); see
United States ex rel. Springfield Terminal Ry. v. Quinn, 14 F.3d 645, 649-
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for the 1943 amendments, however, the Act remained sub-
stantially unchanged between 1863 and 1986. After a com-
prehensive re-examination of the FCA, Congress enacted
the False Claims Amendments Act of 1986, Pub. L. No. 99-
562, 100 Stat. 3153, which substantially revised the Act “[i]n
order to make the statute a more useful tool against fraud
in modern times.” S. Rep. No. 345, 99th Cong., 2d Sess. 2
(1986). Inter alia, the 1986 amendments increased the
amount of damages and penalties to be awarded for vio-
lations; clarified the Act’s scienter requirement and its
definition of “claim”; expanded the rights of qui tam relators
and allowed them to recover a somewhat greater share of
any monetary award; and enhanced the government’s ability
to conduct investigations prior to the filing of FCA suits.
See H.R. Rep. No. 660, 99th Cong., 2d Sess. 17 (1986).

In its current form, the FCA prohibits any “person” from
“knowingly present[ing], or caus[ing] to be presented, to an
officer or employee of the United States Government or a
member of the Armed Forces of the United States a false
or fraudulent claim for payment or approval.” 31 U.S.C.
3729(a)(1). The Act also prohibits a variety of related decep-
tive practices involving government funds and property. 31
U.S.C. 3729(a)(2)-(7). A “person” who violates the FCA “is
liable to the United States Government for a civil penalty of
not less than $5,000 and not more than $10,000, plus 3 times
the amount of damages which the Government sustains.” 31
U.S.C. 3729().

650 (D.C. Cir. 1994). The 1943 amendments also authorized the United
States to take over the prosecution of a qui tam action at any time within
60 days after the suit was filed. § 1, 57 Stat. 608; 31 U.S.C. 232(C) (1946).
Finally, the amendments provided that the relator would receive no more
than 10% of the proceeds in suits taken over by the United States, and no
more than 25% in suits prosecuted by the relator. § 1, 57 Stat. 609; 31
U.S.C. 232(E)(1) and (2) (1946).

3 Such a person “shall also be liable to the United States Govern-

ment for the costs of a civil action to recover any such penalty or
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For purposes of Section 3729, the term “person” is not
defined. A different provision of the FCA authorizes
the Attorney General to issue civil investigative demands
(CIDs) compelling the production of evidence. 31 U.S.C.
3733. A CID may be issued “[w]henever the Attorney
General has reason to believe that any person may be in
possession, custody, or control of any documentary material
or information relevant to a false claims law investigation.”
31 U.S.C. 3733(a)(1). The term “false claims law investi-
gation” is defined to mean “any inquiry conducted by any
false claims law investigator for the purpose of ascertaining
whether any person is or has been engaged in any violation
of a false claims law.” 31 U.S.C. 3733(1)(2). For purposes of
Section 3733, “the term ‘person’ means any natural person,
partnership, corporation, association, or other legal entity,
including any State or political subdivision of a State.” 31
U.S.C. 3733()(4).

The FCA continues to authorize enforcement actions to be
filed either by the Attorney General or by private relators.
Section 3730(a) provides that “[i]f the Attorney General
finds that a person has violated or is violating section
3729, the Attorney General may bring a civil action under
this section against the person.” 31 U.S.C. 3730(a). Section
3730(b)(1) states that “[a] person may bring a civil action for
a violation of section 3729 for the person and for the United
States Government. The action shall be brought in the name
of the Government.” 31 U.S.C. 3730(b)(1).

When a qui tam action is brought, the complaint is filed in
camera and remains under seal for at least 60 days. 31 U.S.C.
3730(b)(2). The complaint “shall not be served on the de-

damages.” 31 U.S.C. 3729(a). The “costs” to which Section 3729(a) refers
do not include attorneys’ fees or the costs of the government’s investiga-
tion. The relator in a successful qui tam action may recover “an amount
for reasonable expenses which the court finds to have been necessarily
incurred, plus reasonable attorneys’ fees and costs.” 31 U.S.C. 3730(d)(1).
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fendant until the court so orders,” 31 U.S.C. 3730(b)(2), and
the defendant “shall not be required to respond to any
complaint filed under [Section 3730] until 20 days after the
complaint is unsealed and served upon the defendant,” 31
U.S.C. 3730(b)(3). The Act provides the government the
opportunity to intervene in the suit “within 60 days after it
receives both the complaint and the material evidence and
information,” 81 U.S.C. 3730(b)(2), in which case the govern-
ment “shall have the primary responsibility for prosecuting
the action, and shall not be bound by an act of the person
bringing the action,” 31 U.S.C. 3730(c)(1). The 60-day period
may be extended by the district court if the government
shows “good cause” for an extension. 31 U.S.C. 3730(b)(3).
The government retains significant prerogatives in qu1
tam litigation even when it declines to intervene at the
outset of a suit. A qui tam suit “may be dismissed only if the
court and the Attorney General give written consent to the
dismissal and their reasons for consenting.” 31 U.S.C.
3730(b)(1).* If the government does not intervene within the
initial 60-day period, “the court, without limiting the status
and rights of the person initiating the action, may never-
theless permit the Government to intervene at a later date
upon a showing of good cause.” 31 U.S.C. 3730(c)(3). When
it has intervened in a qui tam suit, “[t]he Government may
dismiss the action notwithstanding the objections of the
person initiating the action if the person has been notified by
the Government of the filing of the motion and the court has

4 In the government’s view, Section 3730(b)(1) makes the consent of

the Attorney General an absolute prerequisite to the dismissal, pursuant
to settlement, of a qui tam action. The Fifth Circuit has agreed. See
Searcy v. Philips Elecs. N. Am. Corp., 117 F.3d 154, 156-158 (5th Cir.
1997). The Ninth Circuit, by contrast, has held that the district court may
approve the voluntary settlement and dismissal of a qui tam suit, notwith-
standing the Attorney General’s objection, if the court finds that the
settlement is fair and reasonable. See United States ex rel. Killingsworth
v. Northrop Corp., 25 F.3d 715, 720-724 (9th Cir. 1994).
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provided the person with an opportunity for a hearing on the
motion.” 31 U.S.C. 3730(c)(2)(A).”

If a qui tam action results in a monetary award, the re-
covery is divided between the government and the relator.
If the government takes control of the litigation, the relator
generally “receive[s] at least 15 percent but not more than
25 percent of the proceeds of the action or settlement of the
claim.” 31 U.S.C. 3730(d)(1). Under certain circumstances
the relator’s share may be reduced to 10% or less of the total
recovery. Ibid. If the government declines to take control of
the litigation and the relator prosecutes the suit, the re-
lator’s share “shall be not less than 25 percent and not more
than 30 percent of the proceeds.” 31 U.S.C. 3730(d)(2).

2. The instant case involves a qui tam suit filed against
petitioner State of Vermont Agency of Natural Resources.
The relator, Jonathan Stevens (a respondent in this Court),
was an employee of petitioner at the time of the alleged FCA
violations. The complaint alleged that petitioner had sub-
mitted false claims to the United States Environmental
Protection Agency (EPA) in connection with federal grant
programs administered by the EPA pursuant to, inter alia,
the Clean Water Act of 1977, 33 U.S.C. 1251 et seq., and the
Safe Drinking Water Act, 42 U.S.C. 300f et seq. The grava-

5 Section 3730(c)(2)(A) entitles the relator to a hearing on the
government’s motion to dismiss a qui tam suit, but it does not specify the
legal standard that the district court should apply in ruling on the relator’s
objection to such a motion. The Ninth Circuit has held that the govern-
ment may intervene and dismiss a qui tam action, notwithstanding the
relator’s objection, if a rational relation exists between dismissal and
accomplishment of a valid government purpose. See United States ex rel.
Sequota Orange Co. v. Baird-Neece Packing Corp., 151 F.3d 1139, 1143-
1147 (1998), cert. denied, 119 S. Ct. 794 (1999). The court held, in parti-
cular, that the government may obtain dismissal of even a potentially
meritorious qui tam suit if it reasonably believes that dismissal would
serve a valid governmental interest, such as maintaining stability in a
particular industry. 151 F.3d at 1144-1146.
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men of the suit was that petitioner had overstated the
amount of time spent by its employees on the federally-
funded projects, thereby inducing the EPA to pay grant
money to which petitioner was not entitled. See Pet. App. 5-
7; J.A. 33-41 (complaint).

As required by the FCA, see 31 U.S.C. 3730(b)(2), the
complaint in this case was filed in camera and under seal and
was not served upon petitioner. Pet. App. 7. The United
States declined to intervene to take over the action, and the
complaint was subsequently unsealed and served. Id. at 7-8.°
Petitioner moved to dismiss the action, arguing that (1) a
State or state instrumentality is not a “person” subject to
liability under the FCA, 31 U.S.C. 3729; and (2) qui tam suits
against state entities are barred by the Eleventh Amend-
ment. Pet. App. 8.

The district court denied the motion to dismiss. Pet. App.
86-87. The court held that “the Eleventh Amendment does
not bar suits such as the instant one because the United
States, which has the ability to sue a state, is the real party
in interest and ultimately the primary beneficiary of a
successful qui tam action.” Id. at 86. The court also ob-
served, with respect to the issue of statutory construction,
that “it would be anomalous to acknowledge that a state is a
‘person’ within the meaning of the statute if it chooses to
bring a False Claims Act suit, but that the same state is not
a ‘person’ if named as a defendant.” Id. at 87.

3. Petitioner filed an interlocutory appeal, and the court
of appeals affirmed. Pet. App. 1-85.”

6 The United States is a party in this Court, however, because it

intervened in the court of appeals pursuant to 28 U.S.C. 2403(a) to defend
the qui tam provisions of the FCA against petitioner’s constitutional

challenge. See Pet. App. 9.

7 As the court of appeals observed, this Court has held that a

district court order denying a motion to dismiss based on a claim of
Eleventh Amendment immunity is immediately appealable. See Pet. App.
9 (citing Puerto Rico Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc.,
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a. The court of appeals first held that the Eleventh
Amendment does not bar a qui tam suit against a State or
state agency. Pet. App. 14-18. The court observed that
under established law, the Eleventh Amendment has no
application to suits by the United States. Id. at 15-16. The
court framed the relevant constitutional question as
“whether a qui tam suit under the FCA should be viewed
as a private action by an individual, and hence barred by
the Eleventh Amendment, or one brought by the United
States, and hence not barred.” Id. at 16. In light of “[t]he
interests to be vindicated, in combination with the govern-
ment’s ability to control the conduct and duration of the qui
tam suit,” the court of appeals concluded that the Eleventh
Amendment does not bar qui tam actions against state de-
fendants. Ibid.

The court of appeals explained that in its view “[t]he real
party in interest in a qui tam suit is the United States.” Pet.
App. 16. The court observed that

[a]ll of the acts that make a person liable under [31
U.S.C.] § 3729(a) focus on the use of fraud to secure
payment from the government. It is the government
that has been injured by the presentation of such claims;
it is in the government’s name that the action must be
brought; it is the government’s injury that provides the
measure for the damages that are to be trebled; and it is
the government that must receive the lion’s share—at
least 70%—of any recovery.

Ibid. The court also explained that the government pos-
sesses substantial control over qui tam litigation, since it
may intervene at the outset of the suit and retains signifi-
cant prerogatives even if it does not intervene. Id. at 17. “In

506 U.S. 139, 147 (1993)). The court of appeals concluded that it possessed
“pendent appellate jurisdiction” over the question “whether qui tam suits
against the States are authorized by the Act.” Id. at 19.
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light of the fact that qui tam claims are designed to remedy
only wrongs done to the United States, and in light of the
substantial control that the government is entitled to exer-
cise over such suits,” the court held that a qui tam suit “is in
essence a suit by the United States and hence is not barred
by the Eleventh Amendment.” Id. at 18.

b. The court of appeals also held that petitioner is a
“person” subject to the liability provision of the FCA, 31
U.S.C. 3729. Pet. App. 19-30. The court held that the inter-
pretive question is not governed by any “plain statement”
rule, explaining that “[t]he Act does not intrude into any
area of traditional state power. The goal of the statute is
simply to remedy and deter procurement of federal funds by
means of fraud. The States have no right or authority,
traditional or otherwise, to engage in such conduct.” Id. at
20-21. The court observed that “[w]hether the term ‘person’
when used in a federal statute includes a State cannot be
abstractly declared, but depends upon its legislative en-
vironment.” Id. at 21 (quoting Sims v. United States, 359
U.S. 108, 112 (1959)).

In the court of appeals’ view, several aspects of the FCA
and its legislative history